




Name, Title Date Signed

SOIL & WATER STEWARDSHIP WEEK

2021

PROCLAMATION

WHEREAS, fertile soil and clean water provide us with our daily sustenance, and 
WHEREAS, effective conservation practices have helped provide us a rich standard of living, and 

WHEREAS, our security depends upon healthy soil and clean water, and 
WHEREAS, stewardship calls for each person to help conserve these precious resources, 
Therefore, I do hereby proclaim April 25 to May 2, 2021 Soil & Water Stewardship Week 



















The following donations were received from March 1, 2021 to March 31, 2021.

Monetary Donations:

Date Amount Received From Description of Donation Specific Department or Purpose
03/01/21 50.00$       Paul & Jaydean Urban In Memory of Gordon Norris EMS
03/01/21 200.00$     Carl & Ethelee McClure Check EMS
03/01/21 100.00$     Jerry Kenneth Kelly Jr. Cash Animal Control
03/04/21 50.00$       Val & David Stovall Cash Animal Control
03/05/21 10.00$       Charlotte Taylor Cash Animal Control
03/08/21 50.00$       Leo & Margaret Tetreault Cash Animal Control
03/15/21 40.00$       Sylvia Ford Cash Animal Control
03/16/21 100.00$     Paule Dickens Cash Animal Control
03/26/21 60.00$       Cathy Smiley Cash Animal Control
03/28/21 50.00$       Doug Stokes Cash Animal Control
03/31/21 50.00$       Elizabeth Binder Credit Card Animal Control

Date Received From Description of Donation Specific Department or Purpose

Kendall County, Texas
Donation List for Commissioners Court April 12, 2021

Pursuant to LGC 81.032, the commissioners court may accept a gift, grant, donation, bequest, or devise of money or other property on behalf of the county, 
including a donation under Chapter 26, Government Code, for the purpose of performing a function conferred by law on the county or a county officer.

Other Donations:

1 of 1



























REQUEST FOR QUALIFICATIONS 
ARCHITECTURAL SERVICES FOR PLANNING AND 

DESIGN OF THE LAW ENFORCEMENT CENTER EXPANSION 
KENDALL COUNTY, TEXAS 

 
 

General 
 
Kendall County seeks the services of a qualified architectural firm to assist the County in preliminary planning 
and possible final design and construction of a law enforcement center expansion project near the site of the 
existing center, located at 6 Staudt Street, Boerne, Texas. 
 
Kendall County completed the Law Enforcement Center Project in 2019. That project included a new Sherriff’s 
office, an adult detention facility, and remodeled a portion of the old detention facility into an adult probation 
facility.  The project was initially estimated to cost $22 million and bonds were sold based on that estimate.  
Later, the Construction Manager at Risk provided a Guaranteed Maximum Price of approximately $23.7 million, 
and at completion, the project cost more than $26 million.   

The Detention Center has a steel frame and concrete block construction built on a slab on grade foundation.  
The Detention Center was designed to house up to 102 prisoners (76 male and 26 female) using an 8- and 12-
person pod concept.  Each pod is subject to continuous surveillance using both electronic and direct visual 
means from the second floor Control Center.  Control Center personnel also manage internal and external 
security hardware using electronic security locks.  The Detention Center includes a full commercial kitchen, 
laundry facilities, booking and magistration facilities, as well as a sally port and other ancillary facilities.  The 
project was ostensibly designed to facilitate an approximate 5,000 square foot expansion of the two-story 
structure’s footprint to accommodate up to 48 additional prisoners and additional surveillance and support staff.  
Kendall County is consistently required to house a significant number of prisoners in detention facilities 
operated by nearby counties due to insufficient detention capacity to meet the State Jail Standards.   

Initially, Kendall County seeks to retain a professional team to evaluate the feasibility of expanding the recently 
completed detention facility.  This evaluation will include:  

• A review of drawings and onsite inspection to confirm the feasibility of the previously programmed 
expansion, including an assessment of the adequacy of the existing support facilities (water, sanitary 
sewer, natural gas, HVAC, DAS, electronic security cabling, laundry, food prep, parking, etc.) to be 
used for the proposed expansion.    

• The evaluation will also include an assessment of the constructability issues that may arise from 
expanding an existing detention facility that is to remain in continuous operation.   

• The preparation of an estimate of the program costs, including initial construction costs, design costs, 
costs for furniture, fixtures and equipment, costs for material testing, commissioning, and other 
required costs.   

• A recommendation for the project delivery method most appropriate to be pursued by Kendall County.  

• A recommended schedule for moving the project to fruition.   

Upon approval of the proposed program and schedule and, dependent on the project delivery method chosen, 
Kendall County may authorize the Architect to move forward with subsequent design phases of the project.  

 
 



Responses to this Request for Qualifications (RFQ) will be reviewed by County personnel who will recommend 
the ranking of the responding firms to the Commissioners Court. The Court will consider and take action 
concerning the ranking of responding firms. Selection of a firm will be in accordance with the Professional 
Services Procurement Act.  
 
Point of Contact 
Any questions, clarifications or requests for general information should be directed to: 
 

Corinna Speer, County Auditor 
Telephone: (830) 331-8214 
E-mail:  corinna.speer@co.kendall.tx.us 
 

Questions should be submitted in writing not later than May 21, 2021.  Responses to questions will be 
published in writing and transmitted to all respondents.   
 
Scope of Services Requested 
The following is the minimum scope of services to be provided by the architectural firm selected for the project. 
It is intended that the scope cover the entire project from preliminary design prior to the conduct of the bond 
election; and then, if the voters approve issuance of the bonds, final design through construction. Any 
omissions in scope should be noted to the County. 
 

1. Project Evaluation 
 

2. Preliminary Design 
 

A. Consult with client regarding project needs/goals. 
B. Review information about project goals and proposed site. 
C. Determine any special issues that might affect development (site development issues, 

environmental factors, soil conditions, location of utilities, drainage and flood plain issues, 
etc.).  

D. Assist client in obtaining necessary surveys and geotechnical report. 
E. Produce preliminary design plans and construction cost. 

 
3. Design and Documentation Services, Schematic Design, Design Development & Construction 

Documents: 
 

A. Architectural Drawings: 
• Architectural Cover Sheet (Project Data, Maps, Notes, etc.); 
• Architectural Site Plan and Details; 
• Architectural Floor Plan (Dimensioned with notes, wall types, key notes, etc.); 
• Door Types, Door & Hardware Schedules, Interior Door and Window Details, etc.; 
• Exterior Door and Window Details; 
• Roof Plan and Details; 
• Building Sections; 
• Walls Sections; 
• Building Elevations; 
• Interior Elevations (Cabinet and Room); 
• Millwork Details; 
• Reflected Ceiling Plan and Details; 
• Equipment Plan and Notes; 
• Floor Finish Plan and Finish Schedule;  
• Project Manual/Specifications Book: 
• Other plans, details, specifications, and drawings as required. 

 
 

mailto:corinna.speer@co.kendall.tx.us


B. Civil Engineering Drawings. 
 

C. Structural Engineering Drawings: 
• Foundation Plan (with Details and Notes); and 
• Framing Plans (Details, Roof and Special Conditions). 

 
D. MEP Engineering Drawings (Mechanical, Electrical and Plumbing): 

• Mechanical Plan (HVAC with Equipment Schedules and Details); 
• Electrical Plans (Power, Lighting, Fixture Schedules, and Details); and 
• Plumbing Plans (Wastewater, Venting, Domestic Water, Gas. 

 
4. Bidding and Construction Administration Services: 

• Bidding coordination (issuance of Bid Sets, Addenda, etc.); 
• Permitting coordination (including review for compliance with requirements for 

construction of detention facilities and accessibility standards compliance); 
• Execution of construction contract and related documents with selected general 

contractor or construction manager at risk as determined by the Commissioners Court; 
• Scheduling and conduct of site visits and pre-construction conference followed by 

regular site visits and construction conferences during the construction phase; 
• Processing of submittals, shop drawings, and  change orders, during construction as 

well as assisting in the resolution of issues that may arise during construction; 
• Monthly review of progress and processing of payment applications; 
• Assist in scheduling and conduct of required regulatory inspections; 
• Prepare final punch list and certificate of substantial completion and ensure completion 

of construction in accordance with approved plans, drawings and specifications;  
• Advise County concerning amount an timing of final payment for construction services; 

and 
• Review as-built drawings, certificates, relevant technical data and guarantees, 

warranties and related documents upon completion of construction and deliver to 
County. 

Qualifications 
Statements of qualifications should contain no more than fifteen (15) 8 ½” x 11” pages.  Statements of 
qualifications will be ranked according to the following information:    
 

1. Certified Statement 
Provide a certified statement that the firm is registered in the State of Texas and licensed to perform 
architectural services in the State of Texas and a certified statement that the architects are not disbarred, 
suspended or otherwise prohibited from professional practice by any federal, state, or local agency.   
  

2. Basic Qualifications and Capabilities (25 points) 
Provide a description of the firm’s resources and ability to deliver services required for the project.  
Provide resumes of all key personnel to be used, including project experience, specific areas of expertise, 
relevant educational backgrounds and certifications.  Identify project manager (primary contact), team 
members and tasks associated with each team member along with an organizational chart identifying all 
team members. Provide information concerning organizations and personnel to be associated with the 
firm in order to perform required services. References to applicable awards, associations, etc. may also 
be included. 

3. Ability to Timely Perform (20 points) 
Provide information concerning the firm’s experience on law enforcement facilities in Texas, with specific 
emphasis on recent detention facility expansion projects. Firms with recent and extensive experience in 
the design and construction of detention facility expansions in Texas will be ranked over firms without 
such experience or with less experience.  
 



4. Geographic Proximity (10 points) 
Consideration will be given to where the architectural firm’s main office is located and how that may, or 
may not, affect project coordination and the timely and efficient delivery of services. 

5. Performance History/References (30 points) 
List a minimum of three (3) similar law enforcement facility or facility expansion projects.  The list should 
include: 
• Name of agency/client, contact person, phone number and email address. 
• Year the project was completed.  If project has not yet been completed, provide status and estimated 

completion date. 
• Type of project and scope of services provided. 
• The project delivery method used 
• The estimated construction cost of the project at various project milestones. 
• Geographic proximity of similar projects. 

6. Proposed Project Approach & Scope of Services to be Provided (15 Points) 
• Provide narrative that conveys an understanding of the project goals and objectives. 
• Demonstrate the firm’s capabilities, innovative approaches and/or special methodologies to 

accomplish the project. 
• Describe and provide a systematic and methodical description of the scope of work and how it will be 

accomplished. 
• Identify key personnel to be used and their areas of responsibility.  (Personnel identified in the 

proposal must be the same personnel that will work on the project.  Any personnel changes after 
contract execution must be approved by Kendall County). 

Contract Negotiation 
After the responding firms are ranked, the County, upon approval by the Commissioners Court, will begin 
negotiations with the top firm selected.  If negotiations for an acceptable contract with the top ranked firm 
are not successful, those negotiations will be terminated, and the second ranked firm will be contacted, 
and negotiations will be initiated with the second firm.  If negotiations are successful, a contract award will 
be made by the Commissioners Court. 

Proposal Format and Due Date 
Please follow the format outlined in the Qualifications Section. 
 
Responses are due no later than 2:00 p.m. on Monday, June 7, 2021 at the County Auditor’s office, 
Kendall County Courthouse, 201 East San Antonio Avenue, Suite 113, Boerne, Texas. All late responses 
will be returned unopened. Seven (7) copies of the Response to the RFQ should be provided. It is 
anticipated that the Commissioners Court will review the ranking of the responding firms at the meeting of 
the Court on June 28, 2021 and authorize negotiation with the top ranked respondent.  Kendall County 
anticipates prompt contract negotiation and plans to authorize the successful respondent to begin work 
August 2, 2021.   
 
Responder’s Certification:  
By submitting a response to this RFQ, the responding firm certifies that it has read and understands the 
request for qualifications and has knowledge of the scope and quality of the services to be furnished and 
intends to adhere to the provisions described herein. 
 
Responder’s Acknowledgement: 
By submitting a response to this RFQ, the responding firm understands and agrees that this RFQ is 
issued based on anticipated professional services required by Kendall County and that the County has 
not made, and does not make, any representation, written or oral, that any such professional services will 
be authorized by the Commissioners Court. Responding firms acknowledge and understand that any cost 
incurred in replying to this RFQ shall be at the sole risk and is the sole responsibility of such responding 
firm. 

















 

REQUEST FOR RELIEF (Variance)   

 

From the Kendall County (KC) Development Rules and Regulations  

(Section 106)   

 

  1.  Date    04-05-2021  

  2.  Location of Property:   22 Old Fredericksburg Road, Kendall County, Texas 78015       

    

  3.  Name of Development (If Applicable):         Lily Ranch Unit 1           

 

  4.  Property Owner/Developer Name:          

  Developer: Ashton San Antonio Residential, LLC, 17319 San Pedro, Ste. 140 San Antonio, Texas 78232;  

  Owner: Tony Garritano; 110 Old Fredericksburg Road Boerne, Texas 78015 

  Owner: Terry & Sylvia Adams and Jay & Loretta Rudd; 242 W. State Hwy 46, Boerne, Texas 78006 

 

  5.   Relief Requested (Reference the specific Section/Paragraph of the current KC Development Rules and 

Regulations:   

 
The Developer requests relief from certain portions of the Kendall County Development Rules and Regulations 

requiring minimum lot size, density, road frontage, building setbacks and dead end streets. We respectfully request 

that Kendall County grant relief in order for the project to be designed in accordance with Texas Local Government 

Code rules for subdivisions within a certificated area for water and sewer of a municipal water and wastewater 

provider (SAWS) capable of providing service. Request for Relief is requested as follows: 

 

SECTION 
SUB 

SECTION 
CURRENT STANDARDS RELIEF REQUESTS 

300 
1100.5 
1100.6 
1100.9 

Minimum Road Frontage - 100 feet  
Maximum Density – Total Acres divided by 3    
Minimum Front Setback – 50 feet 
Minimum Rear Setback – 50 feet  
Minimum Side Setback – 10 feet  
 
Minimum Road Frontage on Cul-de-sac – 50’ Chord 
length 

Minimum Road Frontage - 60 feet 
Maximum Density – 3 Lots per 1 acre    
Minimum Front Setback – 25 feet 
Minimum Rear Setback – 20 feet  
Minimum Side Setback – 5 feet 
 
Minimum Road Frontage on Cul-de-sac – 30’ 
Chord length 

400 1600 Minimum Cul-de-Sac Length – 250 feet Minimum Cul-de-Sac Length – 100 feet 

 
Texas Local Government Code (TLGC) Chapters 232 and 233 grants Counties limited authority to regulate 
subdivisions, housing and other structures. The developer requests relief from Kendall County Rules and 
Regulations only to the extent that KC Rules are in conflict with Texas Local Government Code. The relief requested 
does not jeopardize the health, safety or welfare of the public because the subdivision will be designed by licensed 
professionals in accordance with the state and local laws as well as best practices.  
 
Regarding Lot Size, Density and Roadway Frontage, the state does not grant counties authority to regulate lot 
size or density. A county may require minimum roadway frontages on existing roadways only. Counties need 
authority to control roadway frontage for new lots on existing roads in order to not create an unsafe roadway 
condition. It is impractical for the County or any private landowner to reconstruct an existing county roadway  solely 
for the purpose of providing access to newly constructed improvements. In a newly platted subdivision, the 
roadways and lots are designed and platted with the preservation of the public’s health, safety and welfare  as the 
first priority. The TLGC grants no authority to counties to regulate minimum roadway frontages for new 
subdivisions on new roads within new subdivisions. Finally, Kendall County Regulations Section 104 requires 60 feet 
of Minimum Roadway Frontage.  

 
 
 
 



Regarding Setbacks, the TLGC in Chapter 232.104 grants counties authority to adopt “reasonable setback lines” 
as provided in Chapter 233. In Chapter 233.032, counties are granted authority to establish front building 
setbacks of up to 25 feet on public roads only. In these instances, the maximum setback is 25 feet on all roads 
unless it is a highway (highways are defined as TxDOT Roads). No other portion of Chapter 232 or 233 grants 
authority to a county to adopt front setbacks and furthermore, no portion of any Chapter grants the County 
authority to establish rear or side setbacks on lots. Authority to regulate setbacks is granted to counties in the 
TLGC only as a planning tool to provide for future roadway widening and safety of existing roadway networks. 
Side and rear setbacks contribute to neither. Chapter 232.101 clearly states that counties may not regulate lot 
size, density, size of building, or ratio of building floor to land square feet. Side building setbacks directly impact 
building size for a given lot width, and/or lot width for a given building size, with the latter directly impacting the 
number of buildings (density). All residential lots will be a minimum of 50 feet from the existing Old 
Fredericksburg Road right of way through a combination of right of way dedications and landscape buffers.  Along 
with a proposed 20’ rear building setback line, a minimum of 70 feet from the existing Old Fredericksburg Road 
right of way and minimum of 80 feet from the existing pavement limits to the back of any residential structure. 

 
The Developer also intends to comply with the International Fire Code (IFC) and work with County staff to ensure 
fire apparatus accessibility and vehicular ingress and egress is planned for the community. The IFC does not 
require a minimum separation between single-family residential buildings but does include requirements for fire 
rated materials where homes are in close proximity.  Most importantly, every home will be within the appropriate 
hose lay distance of a fire hydrant for coverage of the front, side and rear of all homes.  

   
  6.  Reason(s) for Requesting Relief: (Please refer to Section 106, Relief by County Commissioners   Court in   

  answering these questions)   

  a.  What special circumstances or conditions affecting the land involved such that the strict   

  interpretation of the provisions of these regulations would deprive you of the reasonable use of   

  this land.   

  

 Lily Ranch is unique in that, of Kendall County’s ~418,000-acre total land area, Lily Ranch lies within the 
very small region in which San Antonio ETJ and SAWS’ service area converge. The area in which this 
convergence exists is approximately 475-acres, or 0.113% of Kendall County by land area. The project 
will be served by public water and wastewater service such that the development will not be served by 
groundwater produced under the property and all wastewater will be discharged outside of Kendall 
County. Without relief, the property could only be subdivided into 40 lots instead of 360 total proposed 
lots. Reasonable use of the land should be defined as the orderly subdivision of the land in a way that 
honors all laws and codes and does not adversely impact on the surrounding area as measured by 
stormwater, traffic or other metric specifically defined by law.  
 

  b.  Why is relief necessary for the preservation and enjoyment of a substantial property right of   

  yours?   

 
The property cannot be subdivided in accordance with Kendall County Rules and Regulations and also 
enjoy the preservation and enjoyment of property rights granted by the Texas Local Government Code 
for properties located in unincorporated areas. The project will be designed around the natural features 
that exist on the property today for the benefit of future residents.  These features include an existing a 
baseball field, mature trees, scenic views and existing residential structure.  The Developer intends to 
supplement these existing features with additional amenities, trails and tree planting with the intent of 
maximizing the preservation and enjoyment that the property has to offer.  
 

 c.  Will the granting of relief not be detrimental to the public's health, safety, and welfare?   Please explain.   

 
The Developer will follow all Kendall County Rules and Regulations - except the relief requested above - 
Texas Local Government Code, TCEQ, City of San Antonio’s Water Quality Control and Pollution and 
Prevention Ordinance, Chapter 34, Article VI, Texas Manual on Uniform Traffic Control Devices and any 
other code requirement authorized by law not in conflict with the Texas Local Government Code – all of 
which prioritize the public’s health, safety and welfare.  The lot density, lot size, road frontage and 
building setbacks proposed will not jeopardize traffic or pedestrian safety or cause stormwater or water 
quality run-off impacts that are not mitigated by detention or water quality ponds or similar element.  

 
The Developer will submit a detailed stormwater report that proves no additional adverse impacts will 
occur with the development of the project during the preliminary plat process.  The developer will 



provide a 100’ foot buffer outside of the FEMA 100 year regulatory floodplain as implemented by the 
SAWS Water Quality Ordinance mentioned above. The storm water report will identify an update to the 
100 year FEMA floodplain with a corrective effective study using the latest NOAA Atlas 14 rainfall 
intensities as well as project condition modeling to ensure mitigations to increases in runoff are met.  
Anticipated mitigations will either included detention ponds or coordination with the neighboring 
developer, Kendall County and Bexar County to improve the Old Fredericksburg Road and Balcones 
Creek low water crossing downstream of the site.  The Developer intends to collaborate with County 
staff of how to accomplish and balance the needs of the County and proposed development in such a 
fashion that will not be detrimental to the public’s health, safety and welfare. 
 
The Developer will also submit a traffic impact analysis identifying improvements necessary to mitigate 
increased traffic and its impact on the surrounding roadway infrastructure during the preliminary plat 
process.  Furthermore, without specific requirement to do so, the Developer has completed a study of 
the land to insure there are no cemeteries, caves, or archaeologically significant features as well as 
mapping the limits of jurisdictional waters and existing water wells.    

 

  d.  Will the granting of relief not have the effect of preventing the orderly subdivision of other   
  land in the area? Please explain.   

 
Granting relief will not prevent the orderly subdivision of other land in the area because the Developer 
completed onsite and offsite studies to ensure that traffic, stormwater, water quality and the general 
layout of the subdivision plat would not adversely impact the platting of neighboring property. The 
Developer coordinated with County staff for the design of projecting streets to undeveloped adjacent 
properties to improve the overall traffic circulation and pedestrian access in the future development of 
the corridor. As part of the development, water and sewer infrastructure will be extended to the area 
and stubbed for extension to other properties with SAWS Water and Sewer service area.  

 

    
           (210) 549-2565  

                   Signature          Phone Number   
 

                Blake Harrington           04-05-2021 

              Printed Name                Date
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COOPERATIVE AGREEMENT 

Flood Control: Structural Repair Activities – State Funds  
 
THIS COOPERATIVE AGREEMENT is entered into by and between the parties shown 
below, pursuant to the authority granted and in compliance with the provisions of: Title 7, 
Chapter 201, Agriculture Code of Texas, and Title 31, Part 17, Chapter 529, Texas 
Administrative Code. 
 
SECTION I. CONTRACTING PARTIES: This Agreement is made and entered into 
by and between the Texas State Soil and Water Conservation Board, hereinafter referred 
to as “TSSWCB” whose principal place of business is located at 1497 Country View 
Lane, Temple, Texas 76504; and Kendall County, whose principal place of business is 
located at 201 E. San Antonio Ave., Boerne, TX 78006, hereinafter referred to as the 
“SPONSOR” with reference to the following facts: 

 
SECTION II. SCOPE OF WORK: 

 
1. Project. The SPONSOR shall complete all structural repair activities on flood 
control dams as follows in Table 1 (the “Project”) in accordance with the plans and 
specifications titled or otherwise known as “Upper Cibolo Creek 4 Final Design” that are 
known to and in the possession of both parties and are herein incorporated by reference 
(hereinafter “Plans and Specifications”).  

 
Table 1. 

Flood Control Dam 
Common Name 

Structural Repair 
Activity to be Performed 

Upper Cibolo Creek 4 SPONSOR’s costs for 
construction and land 
rights related to structural 
repair of the dam 
according to USDA-
NRCS or TCEQ approved 
Plans and Specifications. 

   
2. Land rights.  The SPONSOR represents and warrants that they possess or will 
acquire all land rights, easements, licenses, or right-of-way as will be needed in connection 
with accomplishing the work outlined in Table 1 and in accordance with the Plans and 
Specifications provided.  
 
3. Compliance with laws. The SPONSOR represents and warrant that SPONSOR will 
complete the Project in accordance with all applicable local, state, and federal laws and 
rules, including Texas Administrative Code, Title 31, Chapter 529. 
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4. The SPONSOR represents and warrants it shall: 
 

a. perform the Project in accordance with the “Consideration/Price” 
specified in Section III of this cooperative agreement 

b. perform the Project with the professional skill, prudence and care 
ordinarily provided by similar professionals under the same or similar 
circumstances;  

c. perform the Project in a professional and workmanlike manner; 
d. perform the Project free from all liens, claims and other restrictions; 
e. perform the Project free from any violations of law and free from 

violations of any agreement to which SPONSOR, their agents, 
officers, employees or subcontractors may be subject; and 

f. perform the Project in accordance with engineering plans and design 
specifications provided to the SPONSOR by the TSSWCB and shall 
seek approval by the TSSWCB prior to initiating work that in any way 
deviates from the Plans and Specifications of the Project provided by 
TSSWCB. 

 
5. Inspection of products and services. The parties agree and acknowledge that the 
NCRS has the right and authority to review and inspect products and services purchased 
through this Agreement, in performance of this Agreement, or to review and inspect the 
Project work completed, and/or work-in-progress, to ensure compliance with the Plans and 
Specifications.  Notwithstanding the foregoing, the TSSWCB, or designated agents, may 
also review and inspect products and services purchased or performed through this 
Agreement, inspect Project work-in-progress to ensure compliance with this Agreement 
and monitor adherence to the completion schedule as set forth in the Plans and 
Specifications of the Project provided by TSSWCB.  
, 
SECTION III. CONSIDERATION, REIMBURSEMENTS, AND REPORTING: 

 
1. Reimbursement Rate and Maximum Contract Price. The TSSWCB shall provide 
the SPONSOR reimbursement for work performed pursuant to the Scope of Work and the 
Plans and Specifications of the Project and otherwise required under this Agreement at the 
rates set herein for labor, material, and/or completion of such work. Invoices will be 
reimbursed at the following rates for eligible costs, not to exceed a maximum contract 
price of $8,919,135.00 (Maximum Contract Price): 

a. 98.25% of construction cost, not to exceed a maximum amount of 
$8,744,250.00; and 

b. 2% of reimbursed amount for SPONSOR’s administration cost, not to exceed a 
maximum amount of $174,885.00. 
 

2.  SPONSOR Cost Responsibility.  Pursuant to The Texas Administrative Code Title 
31, Part 17, Rule 529.52(e), SPONSOR is required to provide 1.75% of the total 
construction and approved land rights cost with funds not originating from state 
appropriations. The estimated SPONSOR’ cost for this contract is $155,750.00. The 
SPONSOR shall successfully complete the Project in accordance with contract 
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requirements and within the Maximum Contract Price as specified by this subsection.  Any 
additional cost over the Maximum Contract Price will be the responsibility of the 
SPONSOR unless prior written approval is obtained from TSSWCB.  
 
3. Project Budget. 
 

Description of Work
TSSWCB Cost 

Share

Sponsor Kendall 

County Cost 

Share

Total Cost of 

Project

Cost Share Items:

Construction and 

Approved Land Rights
$8,744,250.00 $155,750.00 $8,900,000.00

Total of Project Costs $8,744,250.00 $155,750.00 $8,900,000.00

Non‐Cost Share Costs:

Contract Administration 

(2% of TSSWCB cost 

share)

$174,885.00

Total Agreement Costs $8,919,135.00 $155,750.00  
 

4. Eligible Costs. Pursuant to The Texas Administrative Code Title 31, Part 17, Rule 
529.52, costs eligible for reimbursement include those associated with the performance of 
the structural repair activities required by the Scope of Work as well as costs associated 
with contract administration. (“Eligible Costs”). Land rights costs must be approved in 
writing by TSSWCB prior to incurring these costs. No other costs related to the structural 
repair activities contemplated by this Agreement are eligible for reimbursement without 
prior written approval by TSSWCB.  
 
5. Reimbursement Requests. Funds due under this Agreement will be paid on a cost 
reimbursement basis pursuant to the cost reimbursement rate set forth above in this 
Section III, subsection 1.  

 
a.     The SPONSOR shall submit, each month, a monthly request for 
reimbursement for the actual and allowable, allocable, Eligible Costs incurred by 
SPONSOR for the provision of services required under this Agreement during the 
prior month. Payments made to SPONSOR shall not exceed the SPONSOR’ 
actual and allowable, allocable, Eligible Costs incurred to provide the services 
required under this Agreement. 
b.     The SPONSOR’ reimbursement requests must comply with the TSSWCB’s 
invoice processing procedures.  The TSSWCB may reject requests for payment 
which fail to demonstrate that costs are allowable and eligible for reimbursement 
or which fail to conform to the conditions in this Agreement.  

 
6. Financial management. The SPONSOR shall develop, implement, and maintain 
appropriate financial management and control systems, which include: budgets that 
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adequately reflect all functions and resources necessary to carry out authorized activities 
and the adequate determination of costs; accurate and complete payroll, accounting, and 
financial reporting records; effective internal and budgetary controls; allocation of costs; 
and timely and appropriate audits and resolution of any findings and applicable annual 
financial statements. 

 
SECTION IV. TERM OF AGREEMENT: 

 
This Agreement begins upon the date the Agreement becomes executed by both parties and 
ends June 30, 2024 (“Initial Term”).  This Agreement may be extended as needed, not to 
exceed a total of twelve (12) months (“Extension”), provided both parties agree to extend 
prior to the expiration date. Any extensions shall be at the same terms and conditions, plus 
any approved changes. The Initial Term and all Extensions, if any, shall collectively 
become the total duration of the Agreement (“Term”).  

SECTION V. CONTRACT SUSPENSION, TERMINATION, AND CLOSEOUT  

1. Suspension. TSSWCB may, upon reasonable notice to the SPONSOR, suspend the 
Agreement, withhold further payments, and prohibit the SPONSOR from incurring 
additional obligations under the Agreement, pending corrective action by the SPONSOR, 
or a decision by TSSWCB to terminate the Agreement.  

2.  Availability of Funds.  This Agreement is contingent upon the continued 
availability of funding. If funds become unavailable through lack of appropriations, 
legislative or executive budget cuts, amendment of the Appropriations Act, state agency 
consolidations, or any other disruptions of current appropriations, this Agreement is subject 
to Termination by TSSWCB without penalty or further obligation of TSSWCB, either in 
whole or part. 

3.   Termination for Cause. This Agreement may be terminated for cause, by either 
party upon written notice to the other party, if the other party commits a material breach of 
any term of this Agreement.   

Additionally, if the SPONSOR fails to provide the goods or services contracted for and/or 
fails to perform the Project in according to the provisions of this Agreement, OR fails to 
comply with any terms or conditions of the Agreement, submits falsified documents or 
fraudulent billings, or makes false representations concerning this Agreement, TSSWCB 
may, upon written notice to the SPONSOR, immediately terminate all or any part of the 
Agreement.  

Termination is not an exclusive remedy, but will be in addition to any rights or remedies 
as provided in equity, or by law or under the Agreement.  TSSWCB may exercise any other 
right, remedy, or privilege which may be available to it under applicable law of the state 
and any other applicable law or may proceed by appropriate court action to enforce the 
provisions of the Agreement. The exercise of any of the foregoing remedies will not 
constitute a termination of the Agreement unless TSSWCB notifies the SPONSOR in 
writing prior to the exercise of such remedy. The SPONSOR shall be liable for all costs 
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and expenses, including court costs, incurred by TSSWCB with respect to the enforcement 
of any of the remedies listed herein. 

4.  Termination for Convenience. TSSWCB may, in its sole discretion, terminate this 
Agreement upon thirty (30) days’ written notice to the SPONSOR. Such notice may be 
provided by facsimile or certified mail return receipt requested and the termination is 
effective upon the expiration of thirty (30) days after receipt. In the event of such 
termination, the SPONSOR shall, unless otherwise mutually agreed upon in writing, cease 
all work immediately upon the effective date of termination. TSSWCB shall be liable only 
for payments for any goods or Project Services required under this Agreement and provided 
by SPONSOR and accepted by TSSWCB prior to the termination date. 

5.  Negotiation Prior to Termination by SPONSOR. If the SPONSOR gives notice of 
its intent to terminate this Agreement in accordance with Section V., Paragraph 3, the 
SPONSOR and TSSWCB shall try to resolve in good faith any issues related to the 
anticipated termination during the thirty (30) days following TSSWCB’s receipt of the 
SPONSOR’s notice of intent to terminate.  During this time, the SPONSOR will continue 
to have the responsibility to provide Services under this Agreement and TSSWCB will 
continue to have the responsibility to pay for the Services in the manner specified in this 
Agreement.  

6.  Effect of Termination. Upon termination of this Agreement, the SPONSOR and 
TSSWCB will be discharged from any further obligation created under the terms of this 
Agreement, except for any obligations of warranty and indemnification. Termination does 
not, however, constitute a waiver of any remedies for breach of this Agreement. 
Termination for convenience pursuant to Section V, Paragraph 4 shall not be construed as 
a waiver of any right or remedy of TSSWCB that may apply. In addition, the obligations 
of the SPONSOR to retain records and maintain the confidentiality of information shall 
survive any termination of this Agreement for any reason.  

7.   Rights upon Termination or Expiration.  In the event this Agreement is terminated 
for any reason, the TSSWCB shall retain ownership of all partially performed work 
completed pursuant to Table 1 and the Plans and Specifications along with all associated 
supplies, materials, associated work. In such an event of termination or expiration, 
SPONSOR shall immediately deliver to TSSWCB all deliverables or work product, in 
whatever form as it exists as of the date of termination or expiration. 

8.  Survival of Terms.  Termination of the Agreement for any reason shall not release 
the SPONSOR from liability or obligation set forth in the Agreement that is expressly 
stated to survive any such termination or by its nature would be intended to be applicable 
following any such termination, including without limitation the provisions regarding 
confidentiality, indemnification, transition, records, audit, dispute resolution, invoice and 
fees verification.  
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9. Closeout Procedure. The SPONSOR shall submit a final payment request and other 
reports that are required under the Agreement, within forty-five (45) days after the 
Agreement is terminated or otherwise expires. TSSWCB shall not be liable for any costs 
incurred by the SPONSOR in the performance of the Agreement which have not been 
received by TSSWCB within forty-five (45) days following the termination or the 
expiration of the Agreement.  

SECTION VI.  MISCELLANEOUS 

A. Retention and Custodial Requirements for Records 

1. Retention. The SPONSOR agrees to keep financial records, supporting documents, 
statistical records, and all other records pertinent to the Agreement for a period of seven 
(7) years, with the following qualification: If any litigation, claim, or audit is started before 
the expiration of the seven-year period, the records shall be retained until all litigation, 
claims, or audit findings involving the records have been resolved. The retention period 
starts from the date of the submission of the final expenditure report or from the date of 
TSSWCB's final payment under the Agreement.  

2. Inspection. Upon request of the Texas State Auditor's Office or any authorized 
representative of TSSWCB, the SPONSOR shall maintain and make available, for 
inspection and/or audit books, records, documents, and other evidence directly pertinent to 
performance on all work under this Agreement, including negotiated changes or 
amendments thereto, in accordance with accepted professional practices, appropriate 
accounting procedures and practices, and, as applicable, 40 CFR 30-31 and the State of 
Texas Uniform Grant and Contract Management Standard as appropriate.   

3. State Auditor Authority.   Pursuant to Section 2262.154 of the Texas Government 
Code, the SPONSOR understands that acceptance of state funds under this Agreement acts 
as acceptance of the authority of the State Auditor’s Office to conduct an audit or 
investigation in connection with those funds.  The SPONSOR further agrees to cooperate 
fully with the State Auditor’s Office in the conduct of the audit or investigation, including 
providing all records requested.  The SPONSOR will ensure that this clause concerning the 
State Auditor’s Office authority to audit state funds and the requirement to cooperate fully 
with the State Auditor’s Office is included in any subcontract it awards.  Additionally, the 
State Auditor’s Office shall at any time have access to and the rights to examine, audit, 
excerpt, and transcribe any pertinent books, documents, working papers, and records of the 
SPONSOR relating to any of the Project Services under this Agreement. 

B.  Indemnification.  

1. Acts or Omissions.  TO THE EXTENT ALLOWED BY THE LAWS AND 
CONSTITUTION OF THE STATE OF TEXAS SPONSOR SHALL INDEMNIFY 
AND HOLD HARMLESS THE STATE OF TEXAS AND AGENCIES, AND/OR 
THEIR OFFICERS, AGENTS, EMPLOYEES, REPRESENTATIVES, 
CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY AND ALL 
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LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RELATED 
DAMAGES, COSTS, ATTORNEY FEES, AND EXPENSES CAUSED BY, 
ARISING OUT OF, OR RESULTING FROM ANY ACTS OF NEGLIGENCE, 
OMISSIONS, INTENTIONAL TORTS, WILLFUL MISCONDUCT, PERSONAL 
INJURY OR DAMAGE TO PROPERTY, AND/OR OTHERWISE RELATED TO 
SPONSOR’S PERFORMANCE, AND/OR FAILURES TO PAY A 
SUBCONTRACTOR OR SUPPLIER BY THE SPONSOR OR ITS AGENTS, 
EMPLOYEES, SUBCONTRACTORS, ORDER FULFILLERS, CONSULTANTS 
UNDER CONTRACT TO SPONSOR, OR ANY OTHER ENTITY OVER WHICH 
THE SPONSOR EXERCISES CONTROL, OR SUPPLIERS OF 
SUBCONTRACTORS IN THE EXECUTION OR PERFORMANCE OF THE 
AGREEMENT.  THE DEFENSE SHALL BE COORDINATED BY SPONSOR 
WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS STATE 
AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND SPONSOR 
MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING 
THE CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL. 
SPONSOR AND TSSWCB AGREE TO FURNISH TIMELY WRITTEN NOTICE 
TO EACH OTHER OF ANY SUCH CLAIM 

2.   Infringements. 

(a) TO THE EXTENT ALLOWED BY THE LAWS AND 
CONSTITUTION OF THE STATE OF TEXAS SPONSOR SHALL 
INDEMNIFY AND HOLD HARMLESS THE STATE OF TEXAS AND 
AGENCIES, AND/OR THEIR OFFICERS, EMPLOYEES, AGENTS, 
REPRESENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR 
DESIGNEES FROM ANY AND ALL THIRD PARTY CLAIMS 
INVOLVING INFRINGEMENT OF UNITED STATES PATENTS, 
COPYRIGHTS, TRADE SECRETS, TRADE AND SERVICE MARKS, AND 
ANY OTHER INTELLECTUAL OR INTANGIBLE PROPERTY RIGHTS 
OR PROPRIETARY RIGHTS IN CONNECTION WITH THE 
DELIVERABLES, PROJECT IMPLEMENTATION, PERFORMANCES, 
OR ACTIONS OF SPONSOR PURSUANT TO THIS AGREEMENT, 
AND/OR VIOLATIONS OR INFRINGEMENTS ARISING FROM THE 
STATE’S OR SPONSOR’S USE OF OR ACQUISITION OF ANY 
SERVICES, DELIVERABLES OR OTHER ITEMS PROVIDED TO THE 
STATE OB TEXAS BY SPONSOR. SPONSOR AND TSSWCB AGREE TO 
FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY 
SUCH CLAIM. SPONSOR SHALL BE LIABLE TO PAY ALL COSTS OF 
DEFENSE INCLUDING ATTORNEYS' FEES. THE DEFENSE SHALL BE 
COORDINATED BY SPONSOR WITH THE OFFICE OF THE 
ATTORNEY GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED 
DEFENDANTS IN ANY LAWSUIT AND SPONSOR MAY NOT AGREE TO 
ANY SETTLEMENT WITHOUT FIRST OBTAINING THE 
CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL. 
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(b) SPONSOR shall have no liability under this section if the alleged 
infringement is caused in whole or in part by: (i) use of the product or service 
for a purpose or in a manner for which the product or service was not designed 
unless SPONSOR has approved such other use, (ii) any modification made to 
the product without SPONSOR’s written approval, (iii) any modifications 
made to the product by the SPONSOR pursuant to TSSWCB specific 
instructions, (iv) any intellectual property right owned by or licensed to 
TSSWCB by another SPONSOR, or (v) any use of the product or service by 
TSSWCB that is not in conformity with the terms of any applicable license 
agreement. 

(c) If SPONSOR becomes aware of an actual or potential claim, or 
TSSWCB provides SPONSOR with notice of an actual or potential claim, 
Vendor may (or in the case of an injunction against Customer, shall) at 
SPONSOR’s sole expense; (i) procure for the TSSWCB the right to continue 
to use the  affected portion of the product or service, or (ii) modify or replace 
the affected portion of the product or service with functionally equivalent or 
superior product or service so that TSSWCB’s use is non-infringing.                                              

3.   Taxes/Workers’ Compensation/Unemployment Insurance  

(a) SPONSOR AGREES AND ACKNOWLEDGES THAT DURING THE 
EXISTENCE OF THIS AGREEMENT, SPONSOR SHALL BE ENTIRELY 
RESPONSIBLE FOR THE LIABILITY AND PAYMENT OF  SPONSOR’S 
AND SPONSOR'S EMPLOYEES’ TAXES OF WHATEVER KIND, 
ARISING OUT OF THE PERFORMANCES IN THIS AGREEMENT. 
SPONSOR AGREES TO COMPLY WITH ALL STATE AND FEDERAL 
LAWS APPLICABLE TO ANY SUCH PERSONS, INCLUDING LAWS 
REGARDING WAGES, TAXES, INSURANCE, AND WORKERS' 
COMPENSATION. TSSWCB AND/OR THE STATE SHALL NOT BE 
LIABLE TO THE  SPONSOR, ITS EMPLOYEES, AGENTS, OR 
OTHERS FOR THE PAYMENT OF TAXES OR THE PROVISION OF 
UNEMPLOYMENT INSURANCE AND/OR WORKERS’ 
COMPENSATION OR ANY BENEFIT AVAILABLE TO A STATE 
EMPLOYEE OR EMPLOYEE OF ANOTHER GOVERNMENTAL 
ENTITY OR AGENCY. 

(b) To the extent allowed by the laws and Constitution of the State of Texas 
SPONSOR AGREES TO INDEMNIFY AND HOLD HARMLESS 
AGENCIES, THE STATE OF TEXAS AND/OR THEIR EMPLOYEES, 
AGENTS, REPRESENTATIVES, CONTRACTORS, AND/OR ASSIGNEES 
FROM ANY AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR 
SUITS, AND ALL RELATED COSTS, ATTORNEYS’ FEES, AND 
EXPENSES, RELATING TO TAX LIABILITY, UNEMPLOYMENT 
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INSURANCE AND/OR WORKERS’ COMPENSATION IN ITS 
PERFORMANCE UNDER THIS AGREEMENT. SPONSOR SHALL BE 
LIABLE TO PAY ALL COSTS OF DEFENSE INCLUDING ATTORNEYS’ 
FEES. THE DEFENSE SHALL BE COORDINATED BY SPONSOR WITH 
THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS STATE 
AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND 
SPONSOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST 
OBTAINING THE CONCURRENCE FROM THE OFFICE OF THE 
ATTORNEY GENERAL. SPONSOR AND THE TSSWCB AGREE TO 
FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY 
SUCH CLAIM. 

C. Administrative Provisions  

1. Independent Contractor. It is the intent of TSSWCB and the SPONSOR that the 
SPONSOR or SPONSOR’s employees, representatives, agents and any subcontractors 
shall serve as an independent contractor in providing the services required under this 
Agreement. SPONSOR or SPONSOR’s employees, representatives, agents and any 
subcontractors shall not be employees of TSSWCB and shall observe all TSSWCB rules 
and procedures, including any applicable security procedures. Should SPONSOR 
subcontract any of the services required in this Agreement, SPONSOR expressly 
understands and acknowledges that in entering into such subcontract(s), TSSWCB is in no 
manner liable to any subcontractor(s) of SPONSOR, and that SPONSOR shall be solely 
responsible for payment due to such subcontractors, and subcontractors’ performance and 
adherence to the provisions of this Agreement. In no event shall this provision relieve the 
SPONSOR of the responsibility for ensuring that the Services rendered under all 
subcontracts are rendered in compliance with this Agreement, and any specific Project 
Specifications, including without limitation, the performance standards set forth in Section 
II. 

The SPONSOR and TSSWCB agree that: (a) TSSWCB will not withhold or pay on behalf 
of the SPONSOR any sums for income tax, unemployment insurance, social security, or 
any other withholding pursuant to any law or requirement of any governmental body, or 
make available to the SPONSOR any of the benefits, including workers' compensation 
insurance coverage, afforded to employees of TSSWCB and (b) all such withholdings, 
payments and benefits, if any, are the sole responsibility of the SPONSOR. The SPONSOR 
will be free from TSSWCB control in the manner and method of providing services. 

2. U.S. Department of Homeland Security E-Verify System. By entering into this 
Agreement, the SPONSOR certifies and ensures that it utilizes and will continue to utilize 
for the term of this Agreement, the U.S. Department of Homeland Security E-Verify 
system to determine the eligibility of all persons and subcontractors performing duties 
within Texas during the term of the Agreement.  
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3. Compliance. The SPONSOR shall comply with all federal, state and local laws, 
statutes, ordinances, rules and regulations and the orders and decrees of any court or 
administrative bodies or tribunals in any matter affecting the performance of this 
agreement, including, if applicable, workers compensation laws, compensation statutes and 
regulations, and licensing laws and regulations now in effect or that become effective 
during the term of this Agreement, including the Civil Rights Act of 1964, the 
Rehabilitation Act of 1973, the Age Discrimination in Employment Act, and the 
Immigration Reform and Control Act of 1986 as amended.  When required, SPONSOR 
shall furnish TSSWCB with satisfactory proof of its compliance.  The SPONSOR shall be 
responsible for damage to TSSWCB’s equipment, and/or the workplace and its contents, 
by its, or its contractors’ work, negligence in work, personnel, and equipment. To the extent 
required by law, and without waiving any governmental immunity available to SPONSOR, 
the SPONSOR shall be responsible and liable for the safety, injury and health of its 
employees and contractors while they are performing work for TSSWCB under this 
Agreement. The SPONSOR shall provide all labor and equipment necessary to furnish the 
goods and/or perform the service and complete the Project. All employees shall be a 
minimum of 17 years of age and experienced in the type of work to be performed. No 
visitors or relatives of employees and contractors will be allowed on work site unless they 
are bona fide employees or contractors of the SPONSOR under this Agreement. The 
TSSWCB reserves the right, in its sole discretion, to unilaterally amend this agreement 
throughout its term only to incorporate any modification necessary for the TSSWCB’s or 
SPONSOR’s compliance with all applicable State and Federal laws and regulations. 

4. Conflict of Interest. SPONSOR shall notify the TSSWCB immediately upon the 
discovery of any potential or actual conflict of interest of the SPONSOR.  SPONSOR 
acknowledges and agrees that the TSSWCB has the sole discretion to determine whether a 
conflict exists and that the TSSWCB may terminate the Agreement at any time on grounds 
of actual or apparent conflict of interest. 

5. Severability. In the event any provision of this Agreement or the rights of this 
Agreement becomes unenforceable or void, such shall not invalidate any other provision 
of this Agreement.  

6. Assignability and Subcontracting.  Without prior written consent of the TSSWCB, 
SPONSOR may not assign this Agreement, in whole or in part, and may not assign any 
right or duty required under it. Subcontracts, if any, entered into by the SPONSOR shall 
(i) be in writing; (ii) subject to the terms and conditions of this Agreement and (iii) require 
prior written approval of TSSWCB. SPONSOR shall require its sub-contractors and sub 
grantees to obtain and maintain insurance at their own expense to indemnify the sub-
contractor, SPONSOR, and TSSWCB for all claims contemplated in Section VI B, 1-3 
above that arise as a result of or during the course of the subcontractor’s performance of 
work required under this Agreement.  SPONSOR shall be responsible for the management 
and fiscal monitoring of all subcontractors and ensure that all subcontractors comply with 
the provisions of this Agreement. Pursuant to Rule 529.59 of the Texas Administrative 
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Code, SPONSOR is generally authorized to enter into subcontracts for engineering design, 
construction, and easement purchasing. However, all such subcontracts must comply with 
this Paragraph 6 and (i) be in writing; (ii) be subject to the terms and conditions of this 
Agreement and (iii) require prior written approval of TSSWCB.     

7. Force Majeure. Neither SPONSOR nor TSSWCB shall be liable to the other for 
any delay in, or failure of performance caused by force majeure. The existence of such 
causes of delay or failure shall extend the period of performance until after the causes of 
delay or failure have been removed provided the non-performing party exercises all 
reasonable due diligence to perform. Force majeure is defined as acts of God, war, fires, 
explosions, hurricanes, floods, failure of transportation, or other causes that are beyond the 
reasonable control of either party and that by exercise of due foresight such party could not 
reasonably have been expected to avoid, and which, by the exercise of all reasonable due 
diligence, such party is unable to overcome.  Each party must inform the other in writing, 
with proof of receipt, within three business days of the existence of such force majeure, or 
otherwise waive this right as defense.  

8. Entire Agreement. This Agreement constitutes the entire agreement between 
TSSWCB and the SPONSOR and supersedes any prior understandings or oral or written 
agreements between TSSWCB and the SPONSOR on matters contained herein.  

9. Waiver. In no event shall any payment by TSSWCB to the SPONSOR or any act 
or omission of TSSWCB constitute or be construed in any way to be a waiver by TSSWCB 
of any breach of default of this Agreement which may then subsequently be committed by 
the SPONSOR. Neither shall such payment, act or omission in any manner impair or 
prejudice any right, power, privilege or remedy available to TSSWCB to enforce its rights 
hereunder, as such rights, powers, privileges and remedies are specifically preserved. No 
employee or agent of TSSWCB may waive the effect of this provision.  

10. Notice. Except as expressly provided herein, any notice required or permitted to be 
given under this Agreement must be in writing and delivered in person or by registered or 
certified mail, return receipt requested, postage prepaid, to the individuals and addresses 
shown below:  
__________________________ 
Texas State Soil and Water Conservation Board   
1497 Country View Lane 
Temple, Texas 76504  
 
Kendall County 
201 E. San Antonio Ave. 
Boerne, TX 78006 
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11. Governing Law. This Agreement is being executed and delivered and is intended 
to be performed in the State of Texas, and the laws of Texas shall govern the validity, 
construction, enforcement and interpretation of this Agreement. The venue of any suit 
arising under this Agreement is fixed in any court of competent jurisdiction of Travis 
County, Texas. 
 
12. Dispute Resolution Process. The dispute resolution process provided for in Chapter 
2260 of Texas Government Code shall be used by the TSSWCB and the SPONSOR to 
resolve all disputes arising under this Agreement including specifically any alleged breach 
by TSSWCB of this Agreement.  

 
13. Financial Interests; Gifts.  SPONSOR represent and warrant that neither SPONSOR 
nor any person or entity that will participate financially in this Agreement has received 
compensation from TSSWCB for participation in preparation of specifications for this 
Agreement.  SPONSOR represents and warrants that it has not given, offered to give, and 
does not intend to give an any time hereafter, any economic opportunity, future 
employment, gift, loan, gratuity, special discount, trip, favor, or service to any public 
servant or employee in connection with this Agreement. 

 
14. Confidential Information. Notwithstanding any provisions of this Agreement to the 
contrary, SPONSOR understands that TSSWCB will comply with the Texas Public 
Information Act, Texas Government Code, Chapter 552 as interpreted by judicial opinions 
and opinions of the Attorney General of the State of Texas. TSSWCB agrees to notify 
SPONSOR in writing within a reasonable time from receipt of a request for information 
related to SPONSOR’s work under this Agreement. SPONSOR will cooperate with 
TSSWCB in the production of documents responsive to the request. SPONSOR 
acknowledges and agrees and understands that SPONSOR is required to make any 
information created or exchanged with the state pursuant to this Agreement, and not 
otherwise excepted from disclosure under the Texas Public Information Act, available in a 
format that is accessible by the public at no additional charge to the state. TSSWCB will 
make a determination whether to submit a Public Information Act request to the Attorney 
General. SPONSOR will notify TSSWCB within twenty-four (24) hours of receipt of any 
third-party requests for information that was provided by the State of Texas for use in 
performing the Agreement. No public disclosures or news releases pertaining to this 
Agreement shall be made without prior written approval of TSSWCB. 
 
15. Abandonment or Default. If the SPONSOR defaults on this Agreement, TSSWCB 
reserves the right to cancel the Agreement without notice and either re-solicit or re-award 
the Agreement to the next best responsive and responsible respondent. The defaulting 
SPONSOR will not be considered in the re-solicitation and may not be considered in future 
solicitations for the same type of work unless the specification or scope of work 
significantly changed. The period of suspension will be determined by the TSSWCB based 
on the seriousness of the default. 
16. Antitrust and Assignment of Claims. SPONSOR represents and warrants that neither 
SPONSOR nor any firm, corporation, partnership, or institution represented by SPONSOR, 
or anyone acting for such firm, corporation or institution has (1) violated the antitrust laws 
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of the State of Texas under Tex. Bus. & Com. Code, Chapter 15, or the federal antitrust 
laws; or (2) communicated directly or indirectly the Proposal to any competitor or any other 
person engaged in such line of business during the procurement process for this Agreement. 
SPONSOR assigns to the State of Texas all of SPONSOR’s rights, title, and interest in and 
to all claims and causes of action SPONSOR may have under the antitrust laws of Texas or 
the United States for overcharges associated with the Agreement.  

 
17. Buy Texas. In accordance with Texas Government Code, Section 2155.4441, the 
State of Texas requires that during the performance of a contract for services, SPONSOR 
shall purchase products and materials produced in the State of Texas when available at a 
price and time comparable to products and materials produced outside the state.  

 
18. Electronic and Information Resources Accessibility, as Required by 1 TAC Chapter 
213 (Applicable to State Agency and Institution of Higher Education Purchases Only).  

 
a) Effective September 1, 2006, state agencies and institutions of higher education shall 

procure products which comply with the State of Texas Accessibility requirements 
for Electronic and Information Resources specified in 1 TAC Chapter 213 when 
such products are available in the commercial marketplace or when such products are 
developed in response to a procurement solicitation. 

 
b) SPONSOR shall provide Texas Department of Information Resources (DIR) with the 

URL to its Voluntary Product Accessibility Template (VPAT) for reviewing 
compliance with the State of Texas Accessibility requirements (based on the federal 
standards established under Section 508 of the Rehabilitation Act), or indicate that 
the product/service accessibility information is available from the General Services 
Administration “Buy Accessible Wizard” (http://www.buyaccessible.gov). Vendors 
not listed with the “Buy Accessible Wizard” or supplying a URL to their VPAT must 
provide DIR with a report that addresses the same accessibility criteria in 
substantively the same format. Additional information regarding the “Buy 
Accessible Wizard” or obtaining a copy of the VPAT is located at 
http://www.section508.gov/. 
 

19. Ownership/Intellectual Property, including Rights to Data, Documents and 
Computer Software. Any software, research, reports studies, data, photographs, 
negatives or other documents, drawings or materials or any other Deliverables 
(collectively “Work Product”) prepared by the SPONSOR in the performance of its 
obligations under this Agreement shall be the exclusive property of the exclusive 
property of TSSWCB. All right, title and interest in and to said Work Product and 
property shall vest in TSSWCB upon creation and shall be deemed to be a work made 
for hire (as defined under federal copyright law in Title 17 of the United States Code) 
and made in the course of the services rendered pursuant to this Agreement, without 
any further action or notification. To the extent that title to any such Work Product 
may not, by operation of law, vest in TSSWCB, or such work may not be considered a 
work made for hire, all rights, title and interest therein are hereby irrevocably assigned 
to TSSWCB without further consideration. TSSWCB shall have the right to obtain and to 
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hold in its name any and all patents, copyrights, registrations or such other intellectual 
property protection or other protections as may be appropriate to the subject matter, 
and any extensions and renewals thereof. SPONSOR must give TSSWCB and/or the 
State of Texas, as well as any person designated by TSSWCB and/or the State of Texas, 
all assistance required to perfect the rights defined herein without any charge or 
expense beyond those amounts payable to SPONSOR for the services rendered under 
this Agreement, including without limitation, all necessary efforts to ensure that any 
subcontractors or affiliates participating in the performance of this Agreement 
similarly assign to TSSWCB all such rights, title and interest. SPONSOR agrees to 
execute and to cause any subcontractors and affiliates to execute any documents and 
take any other actions reasonably requested by TSSWCB to effectuate the purposes of 
this Section 20.  

 
Any Work Product prepared or produced by the SPONSOR in the performance of its 
obligations under this Agreement shall be delivered to the TSSWCB by the SPONSOR 
upon completion, termination, or cancellation of this Agreement, with the exception 
of one (1) copy of all Work Product, which may be retained by SPONSOR for its 
records and for compliance with state and federal requirements and its own records 
retention policy. TSSWCB may, at its own expense, keep copies of all its writings for 
its personal files. The ownership rights described herein shall include, but not be 
limited to, the right to copy, publish, display, transfer, prepare derivative works, or 
otherwise use the works; however, SPONSOR may copy the Work Product as defined 
above as needed to comply with public information law or to maintain the documents 
in accordance with its records retention policy. All deliverables, publications, 
dissemination, and information required as performance of the agreement will require 
review and approval of TSSWCB. Publications outside of the agreement but based on 
work done through the agreement would be subject to the sixty (60) day review for 
confidential information. 
 
20. By signature hereon, SPONSOR certifies that: 
 
All statements and information prepared and submitted in the response to the application 
submitted pursuant Title 31, Part 17, Chapter 529 that resulted in this Cooperative Agreement are 
current, complete and accurate. 
 
SPONSOR has not given, offered to give, nor intends to give at any time hereafter, any 
economic opportunity, future employment, gift, loan gratuity, special discount, trip, favor, 
or service to a public servant in connection with this Agreement. In Addition, “under Section 
2155.004, Texas Government Code, SPONSOR certifies that the SPONSOR is not 
ineligible to receive the specified contract and acknowledges that this contract may be 
terminated and payment withheld if this certification is inaccurate. 
 
Under Government Code §669.003, relating to contracting with an executive of a state 
agency, SPONSOR represents that no person who, in the past four years, served as an 
executive of the TSSWCB or any other state agency, was involved with or has any interest 
in this Agreement. If SPONSOR employs or has used the services of a former executive 
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head of TSSWCB or other state agency, then SPONSOR shall provide the following 
information: Name of former executive, name of state agency, date of separation from state 
agency, position with SPONSOR, and date of employment with SPONSOR. 

 
SPONSOR agrees that any payments due under this Agreement will be applied towards any 
debt, including but not limited to delinquent taxes and child support that is owed to the 
State of Texas. 
 
SPONSOR certifies that the responding entity and its principals are eligible to participate in 
this transaction and have not been subjected to suspension, debarment, or similar 
ineligibility determined by any federal, state or local governmental entity and that 
SPONSOR is in compliance with the State of Texas statutes and rules relating to 
procurement. 
 
THIS AGREEMENT constitutes the entire Agreement by and between the parties for 
purposes of accomplishing the results and objectives herein contained and any alteration 
hereof, or addition, or deletion shall be by addendum hereto in writing and executed by 
both parties.  Furthermore, the undersigned contracting parties do hereby certify that, (1) 
the services specified are necessary and essential for activities that are properly within the 
statutory functions and programs of the affected agencies of State Government, (2) the 
proposed arrangements serve the interest of efficient and economical administration of 
State Government, and (3) the services, supplies of materials contracted for are not required 
by Section 21 of Article 16 of the Constitution of Texas to be supplied under contract to 
the lowest responsible bidder. 
 
 
TSSWCB      SPONSOR 
 
Texas State Soil and Water Kendall County  
Conservation Board 
                                                          
                                               
By:        By:        
 
 
Title: Executive Director                     Title:        
 
 
Date:        Date:        

 





 

 

 
 
 
 
April 2, 2021 
Revised April 7, 2021 
 
Richard Tobolka, PE 
County Engineer  
Kendall County Engineering Department     
201 E. San Antonio Ave. 
Suite 101 
Boerne, Texas 78006 
 

 

Subject: Schnabel Reference 21P22008.00, Proposal for Engineering Services, Dam Breach 
Inundation Mapping, Upper Cibolo Creek Watershed Dam No. 4, Kendall County, 
Texas 

Dear Mr. Tobolka, 
 
Schnabel Engineering, LLC (Schnabel) is pleased to present this proposal for engineering services 
related to the development of inundation mapping for the Upper Cibolo Creek Watershed Dam No. 4 
(Cibolo No. 4), located approximately 4 miles southwest of Boerne, Texas. This proposal presents our 
understanding of the project background, outlines our proposed scope of services and specifies the fees for 
our work. 

PROJECT BACKGROUND 

Cibolo No. 4 is currently listed by the Texas Commission on Environmental Quality (TCEQ) Dam Safety 
Program (DSP) as an intermediate size, high-hazard potential structure; however, the dam was originally 
designed and constructed by the United States Department of Agriculture (USDA) Soil Conservation 
Service (SCS, now known at the Natural Resource Conservation Services, or NRCS) as a Class A, or low-
hazard potential, flood retarding structure.  The structure consists of an earthen embankment, a vegetated 
auxiliary spillway in the left abutment, and a principal spillway riser and conduit.  Schnabel is familiar with 
the subject dam in that we are currently developing design documents to upgrade the dam to meet NRCS 
criteria for high hazard potential dams under contract with the Texas State Soil and Water Conservation 
Board (TSSWCB).  The current classification as a high-hazard potential structure indicates that loss of 
human life, or excessive economic losses, would be expected if the dam were to fail.   
 
The TCEQ Dam Safety Program requires that all high-hazard potential dams have on file an Emergency 
Action Plan (EAP).  The EAP contains information and procedures related to public safety should a dam 
failure occur.  A key component of an EAP is an inundation map, which depicts the various flood zone 
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extents associated with the hypothetical failure of the dam.  Kendall County has requested that Schnabel 
provide this proposal for engineering services related to the development of a dam breach model for Cibolo 
No. 4, as well as development of inundation maps to be utilized in the County’s EAP. 
 
SCOPE OF SERVICES  
 
We understand that Kendall County intends to develop the EAP for Cibolo Dam No. 4 for submittal to the 
TCEQ Dam Safety Program (TCEQ).  Based upon the requirements of TCEQ, we recommend that dam 
breach modeling be performed during both “Sunny Day Breach” and “Design-Flood” scenarios for the 
subject structure.  The “Sunny Day Breach” scenario is a hypothetical failure event which is initiated with 
the reservoir at the normal operating elevation.  The “Design-Flood” scenario models the hypothetical 
failure of the dam during the design storm flood event.  The analyses will also consider elevated water 
levels in downstream areas prior to the failure to account for widespread flooding in the vicinity associated 
with an extreme event (design flood) occurring in the watershed of the modeled dam. 
 
In addition to the dam breach modeling, Schnabel will also develop inundation maps to depict the limits of 
the hypothetical flooding and will serve as the basis for the development of the EAP. 
 
Based upon the scope of work discussed above, Schnabel proposes to perform the proposed work in the 
tasks described below.   
 
 Task 1 – Data Collection and Review:   In order for Schnabel to perform the tasks described below, 

Schnabel will review historic information related to the dam.  Additionally, Schnabel will obtain the most 
current version of the Geographic Information System (GIS) topographic data for use as the base 
terrain data in development of the dam breach models.  Measurements of downstream road crossings 
(culverts, bridges, etc.) will likely be required.  We understand that Kendall County is currently working 
to obtain structure data related to the downstream crossings associated with Upper Cibolo No. 4.  In 
the event this information is provided by others to Schnabel, our Scope of Work and budget associated 
with this task will be reduced accordingly.    

 
 Task 2 – Dam Breach Inundation Modeling:  Utilizing the data obtained in Task 1, Schnabel will 

perform dam breach routings for the subject dam and impoundment.  The U.S. Army Corps of 
Engineers HEC-RAS program will be used to perform each dam breach routing.  Hydrologic 
information for the Design-Flood scenario will be obtained from previous Schnabel work performed 
under a TSSWCB contract.  Additionally, lateral inflows downstream of the subject dam for the Design-
Flood scenario will be modeled as constant inflows at likely the 50-year or 100-year return interval. 
 

Embankment breach parameters, such as breach width and development time, will be developed for 
the subject structure.  Schnabel will evaluate published parameter ranges from federal agencies such 
as the Federal Energy Regulatory Commission, United States Army Corps of Engineers and the 
National Weather Service.  In addition to the various suggested ranges, Schnabel will also evaluate 
breach parameters based upon published regression equations from researchers such as Froehlich, 
MacDonald and Langridge-Monopolis, Von Thun and Xu and Zhang.   
 

Schnabel anticipates the dam breach modeling will be performed utilizing two-dimensional simulations 
within HEC-RAS.  Topographic information obtained from readily available public sources will be 
utilized as the basis for each model.  Manning’s roughness coefficients or ‘n’ values will be selected 
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based upon the most current and readily available aerial photography at each site.  Modeling will be 
terminated at downstream points consistent with DSP guidelines.  We anticipate that the model will be 
terminated approximately 16¼ miles downstream of the structure within Upper Cibolo Creek, just 
downstream of Ralph Fair Road.  In the event that the modeling needs to be extended beyond the 
assumed termination point, additional fees may apply. 
 

 Task 3 – Dam Breach Inundation Mapping:  Utilizing the results obtained in Task 2, Schnabel will 
develop a dam breach inundation map set for Cibolo Dam No. 4.  Inundation mapping will be 
developed utilizing ESRI ArcGIS.  The developed inundation maps will be provided in ESRI shapefile 
format for the County’s use in development of the EAP.  We understand that the County will tabulate 
GIS information regarding the structures potentially impacted by the inundation limits.  We will add 
information describing these structures to the inundation mapping for your use in preparing the EAP. 
 

CONTINGENCIES 
 
Schnabel’s scope of work and budget contained herein are contingent upon the following: 
 

 Utilization of topographic data provided by the County or other readily available terrain data. 
 Field reconnaissance of downstream road crossings by Schnabel personnel. 
 Modeling extends approximately 16¼ miles downstream of the structure and terminates just 

downstream of Ralph Fair Road. 
 
EXCLUSIONS 
 
Services not specifically identified above are not included in the scope of services under this agreement.  
The following services are not included in our proposed scope, but can be provided upon request: 
 

 Dam Safety Inspections 
 Professional Land Surveying 
 Development of Emergency Action Plan (EAP) 
 EAP Tabletop Exercise 
 Identification of potential hazards, to include habitable structures and roadways. 

COMPENSATION AND CONTRACT TERMS AND CONDITIONS 

Schnabel proposes to perform the above scope of work for a lump sum fee of $18,500.  Work requested 
and performed outside of the scope of services, to include consultation and/or meetings, will be billed on a 
unit rate basis in accordance with the attached Schedule of Fees.  For your convenience, the budgets 
associated with each task are broken out below: 
 

 Data Collection and Review      
o Obtain and Process Terrain Data   $   1,500 
o Filed Reconnaissance of Downstream Crossings  $   2,500 

 Dam Breach Inundation Modeling    $ 12,000 
 Dam Breach Inundation Mapping    $   2,500 
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We note that in the event downstream road crossing data is provided by others, Schnabel’s lump sum fee 
will be reduced to $ 16,000. 

Our invoices will be submitted monthly with a final invoice submitted after completion of our services.  
Payment will be due upon receipt of our invoices and will be considered past due 30 days from the date of 
the invoice.  Interest at 1.5 percent a month will be charged on all overdue amounts.  On January 1, 2022, 
and annually thereafter, the rates on the Schedule of Fees and all remaining project budgets will increase 
by four percent, with the remaining terms unchanged. 

AUTHORIZATION 

To formalize our agreement, we request that you sign and return one copy of this proposal and 
attachments for our files.   Please note that the attached Schedule of Fees and Terms and Conditions are a 
part of this agreement. 

We appreciate the opportunity to present this proposal and look forward to working with you on this project. 

Sincerely, 

Schnabel Engineering, LLC  

Jennifer L. Gaines, PE* James R. Crowder, PE 
Project Engineer Principal 
*Georgia, not registered in Texas

JLG:JRC 

Attachments: Schedule of Fees 
Standard Terms and Conditions 

This agreement for engineering services and compensation is hereby accepted. 
Accepted: 

______________________________ 
Signature 

_________________________ 
Name and Title       

______________________________ 
Date 



 

17-21 Dams 

 
 
 

 
SCHEDULE OF PERSONNEL FEES – ALPHARETTA, GA 

Effective until December 31, 2021 
 

  

Senior Consultant $279.00/hr  

Principal $275.00/hr 

Senior Associate $250.00/hr    

Senior Reviewer $220.00/hr 

Associate $220.00/hr 

Senior Engineer/Technologist/Scientist  $184.00/hr 

Construction Services Manager $159.00/hr 

Project Engineer/Technologist/Scientist - Construction Resident Engineer $159.00/hr 

Senior Staff Engineer/Scientist/Technologist $141.00/hr 

Staff Engineer $118.00/hr 

Construction Resident Technician $118.00/hr 

CAD Designer $118.00/hr 

Staff Technologist/Scientist $115.00/hr 

Senior Technician  $108.00/hr 

Drafter/Engineering Technician  $  90.00/hr 

Administrative, Clerical $  75.00/hr 

 
NOTES: 
 
1. Engineering fees will be based upon the actual hours charged for personnel multiplied by the appropriate hourly rate.   
2. Travel by auto to and from jobs will be charged at the current IRS prevailing rate.  All travel expenses, including mileage, 

will be marked up 15% to cover the cost of handling, insurance, and overhead. 
3. Special pickup and delivery expenses will be billed at cost plus 15%, or our prevailing hourly and mileage rates for our 

own personnel. 
4. Overtime for Technicians is time for work on Saturday, Sunday, and Federal holidays, time in excess of 8 hours per day 

and time between the hours of 7:00 P.M. and 7:00 A.M.  A surcharge of $15/hr. is added to the above rate for overtime. 
5. Subcontracts for subsurface exploration, bulldozers, surveys, etc. are marked up 15% to cover the cost of handling, 

insurance and overhead. 
6. Preparation time for deposition and trial testimony, as well as actual time for deposition and trial testimony will be 

charged at the hourly rate multiplied by 1.5. 
7. Per Diem Rates for out-of-town or overnight travel will be in accordance with U.S. General Services Administration rates 

published on website www.GSA.gov for the area in which the project is located. 
8. Schedule of Fees will increase by four (4) percent on January 1, 2022 and annually thereafter. 
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1. DEFINITIONS 

1.1 Schnabel Engineering, LLC, the "Engineer," agrees to provide Professional Services, as delineated in the 
attached Proposal.  "Engineer" means Engineer and its employees, and subcontractors. 

1.2 The "Client" is the other party to this "Agreement."   
1.3 The "Contractor" is the responsible party providing construction for the subject Project.  

2. ENTIRE AGREEMENT, SCOPE OF WORK 
2.1 The Agreement between Engineer and Client consists of the Proposal, these Standard Contract Terms and 

Conditions, and any other exhibits or attachments referenced in the Proposal.  Together these elements will 
constitute the entire Agreement, superseding all prior written or oral negotiations, statements, representations, 
correspondence, and/or agreements.  The Services to be provided by Engineer pursuant to this Agreement 
are described in the attached Proposal and include the Scope of Work.  Both Client and Engineer must 
mutually acknowledge any changes to this Agreement in writing.  All work performed by Engineer on or 
relating to the Project is subject to the terms and limitations of this Agreement.  

2.2 If work is performed, but the parties do not reach agreement concerning modifications to the Scope of Work or 
compensation, then the terms and conditions of this Agreement apply to such work.  Disputes concerning 
modifications to Scope of Work or compensation shall be resolved pursuant to Article 12, "Dispute Resolution."  

3. STANDARD OF CARE, DISCLAIMER OF WARRANTIES 
3.1 Engineer will strive to perform Services under this Agreement in a manner consistent with the level of care and 

skill ordinarily exercised by members of the profession currently practicing in the same locality under similar 
conditions.  No other representation and no warranty or guarantee, either express or implied, is included or 
intended by this Agreement. 

4. SITE ACCESS, SITE CONDITIONS, SAMPLES 
4.1 Client will provide rights of entry and access for Engineer to perform its Services.  
4.2 Engineer will take reasonable precautions to avoid damage or injury to subterranean structures or utilities in 

the prosecution of his work.   Client agrees to advise Engineer of known or suspected underground features in 
the area of the work, and Engineer will not be responsible for damage to below grade features not brought to 
its attention, or incorrectly shown on plans provided.   

4.3 Client shall promptly pay and be responsible for the removal and lawful disposal of contaminated samples and 
cuttings, and hazardous substances, unless other arrangements are mutually agreed in writing. 

5. OWNERSHIP OF DOCUMENTS, RESTRICTIONS ON REUSE 
5.1 All documents, including opinions, conclusions, certificates, reports, drawings and specifications and other 

documents, prepared or furnished by Engineer and Engineer’s independent professional consultants pursuant 
to this Agreement (collectively “Documents”) are instruments of Service. Engineer retains all ownership and 
property interests in the Documents, including all common law, statutory and other reserved rights, including 
copyrights, whether or not the Project is completed. Client may make and retain copies of them for information 
and reference in connection with the use and occupancy of the Project; however, such copies are not intended 
or represented to be suitable for reuse by others, and may not be used on other projects or for additions to this 
Project outside the Scope of the Work. 

5.2 At Client’s request, client may negotiate with Engineer to acquire ownership of Documents for a mutually 
agreed amount.  If Client acquires ownership of Documents prepared by Engineer, Client agrees: a) that any 
subsequent reuse or modification of them by Client or any party obtaining them through Client will be at 
Client’s sole risk and without liability to Engineer, and b) client will defend, indemnify and hold harmless 
Engineer from and against any claims, damages, and liabilities arising from or related to any use, reuse or 
modification of Documents by Client or any party obtaining them through Client. Client agrees that Engineer 
may retain copies of all documents for its files. 

5.3 Electronic communications and CADD data transferred by Email, websites or computer disks (collectively “E-
Data”) are provided only as an accommodation by Engineer for the benefit of Client.  Signed paper prints of 
documents constitute the contract deliverables.  Client assumes the risk that E-Data may differ from the paper 
deliverables.  Client agrees to indemnify and hold harmless Engineer from and against claims, damages, and 
liabilities for defects or inappropriate use of E-Data created or transmitted by Engineer.  

6. THIRD PARTY RELIANCE UPON DOCUMENTS 
6.1 Engineer’s performance of the Services, as set forth in this Agreement, is intended solely and exclusively for 

the Client’s benefit and use. No party may claim under this Agreement as a third party beneficiary.   Client 
agrees not to distribute, publish or otherwise disseminate Engineer’s Documents, without first obtaining 
Engineer’s prior written consent. 

6.2 No third party may rely upon Engineer’s Documents including, but not limited to, opinions, conclusions, 
certificates, reports, drawings and specifications unless Engineer has agreed to such reliance in advance and 
in writing.     
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7. ASSIGNMENT, SUBCONTRACTING 

7.1 Neither Client nor Engineer may delegate, assign, sublet, or transfer all or any part of this Agreement, 
including its duties or interest in this Agreement without the written consent of the other party. 

7.2 Notwithstanding Section 7.1, Engineer may subcontract subsurface exploration, testing, and other 
supplemental services and assign accounts receivable as security for financial obligations without notification 
or consent of Client. 

8. TERMINATION, SUSPENSION 
8.1 Either party upon 7 days’ written notice may terminate this Agreement for convenience or material breach of 

Agreement.  In the event of termination for convenience or material breach of Agreement, Engineer shall be 
paid for Services performed to the termination date, plus reasonable termination expenses.   

9. ALLOCATION OF RISK 
9.1 Engineer’s total cumulative liability to Client (including, but not limited to, attorneys’ fees and costs awarded 

under this Agreement) irrespective of the form of action in which such liability is asserted by Client or others, 
shall not exceed the total compensation received by Engineer under this Agreement or $25,000, whichever is 
less.  Upon Client’s written request, Engineer may negotiate an increase to this limitation in exchange for an 
additional agreed consideration for the increased limit.  

9.2 Client and Engineer agree to limit each’s liability to the other in the following respects: Neither party will have 
liability to the other for any special, consequential, incidental, exemplary, or penal losses or damages including 
but not limited to losses, damages or claims related to the unavailability of the other party’s property or facility, 
shutdowns or service interruptions, loss of use, lost profits or revenue, inventory or use, charges or cost of 
capital or claims of the other party’s customer. 

9.3 The limitations of liability of this Agreement shall survive the expiration or termination of this Agreement. 
10. INDEMNIFICATION 

10.1 Indemnification of Client. Subject to the provisions and limitations of this Agreement, Engineer agrees to 
indemnify and hold harmless Client, its shareholders, officers, directors, employees, and agents from and 
against any and all claims, suits, liabilities, damages, expenses (including without limitation reasonable 
attorney’s fees  and costs of defense) or other losses (collectively “Losses”) to the extent caused by 
Engineer’s negligent performance of its Services under this Agreement. 

10.2 Indemnification of Engineer. Subject to the provisions and limitations of this Agreement, Client agrees to 
indemnify and hold harmless Engineer from and against any and all Losses to the extent caused by the 
negligence of Client, its employees, agents and contractors. In addition, except to the extent caused by 
Engineer’s sole negligence, Client expressly agrees to defend, indemnify and hold harmless Engineer Entities 
from and against any and all Losses arising from or related to the existence, disposal, release, discharge, 
treatment or transportation of Hazardous Materials, or the exposure of any person to Hazardous Materials, or 
the degradation of the environment due to the presence, discharge, disposal, release of or exposure to 
Hazardous Material. 

11. INVOICES, PAYMENTS 
11.1 Payment is due without retainage upon presentation of invoice and is past due thirty (30) days from invoice 

date, and will not be contingent upon receipt of funds from third parties.  Client agrees to pay a service charge 
of one and one-half percent (1-1/2%) per month or fraction thereof on past due payments under this 
Agreement. 

11.2 It is further agreed that in the event a lien or suit is filed to enforce overdue payments under this Agreement, 
Engineer will be reimbursed by Client for all costs of such lien or suit and reasonable Attorney’s fees in 
addition to accrued service charges, where the court of appropriate jurisdiction enters a finding in favor of 
Engineer. 

12. DISPUTE RESOLUTION 
12.1 Claims, disputes, and other matters in controversy between Engineer and Client caused by or any way related 

to this Agreement will be submitted to non-binding mediation as a condition precedent to litigation.  The cost 
for mediation including the mediator's fees, reproduction of documents, and miscellaneous out-of-pocket 
expenses will be borne equally by each party to this Agreement. 

12.2 The law of the Commonwealth of Virginia will govern the validity of these terms, their interpretation and 
performance. Client and Engineer agree that venue for any litigation will be in the courts of the Commonwealth 
of Virginia and Engineer and Client both hereby waive any right to initiate any action in, or remove any action 
to, any other jurisdiction. 

13. SEVERABILITY 
13.1 This Agreement reflects the entire agreement of the parties with respect to its terms and supersedes all prior 

agreements, whether written or oral. If any portion of this Agreement is void or voidable, such portion will be 
deemed stricken and the Agreement reformed to as closely approximate the stricken portions as the law 
allows. 
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